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United States Court of Appeals 


For THE SEcOND CIRCUIT. 


Rospert Exvviorr and Surrey Eviiorr, 


Plaintiffs-Appellees, 
against 


MaccioLco Corporarion, Maccio.o Conrractine Co., Ine., 
Maacio.o Founpation Core., G@ & A ContractTinG Corp. 
and Ronnik Gorr, 

Defendants-A ppellants. 


On APPEAL FROM THE UNITED States Disrricr Court 
FOR THE KMasterRN Distrricr or New York. 


— i 
BRIEF FOR PLAINTIFFS-APPELLEES ELLIOTT. 
I. Statement of the Case. 


This personal injury negligence action, in the United 
States District Court by virtue of diversity of citizen 
ship, was tried in the Eastern District of New York 
before Chief Judge Jaco) Mishler and a jury. After 
12 full days of trial and 2,585 pages of testimony’ the 
jury found for the plaintiffs, and awarded Robert Elliott 
the sum of $350,000 for personal injuries and $28,000 
to Shirley [lliott, his wife, for her derivative cause ot 
action. | 


Defendants subsequently moved on papers (FRCP 50b, 
59) for a new trial (26a-34a). The motion was denied in 
a “so-ordered” memorandum opinion by Judge Mishler 
(35a-37a). On December 20, 1974, after oral argument, 
and just one week after the trial, Judge Mishler noted 


1Sixteen witnesses testified. Eighty-nine exhibits were offered 
during the trial. Five depositions were read into the record. 
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that “it’s only a week ago that the verdict came in and 
I remember this case almost as if it were being heard 
now.’ 


II. Issues on Appeal; Contentiors of Parties. 


Defendants-appellants contend, in four points on ap 
peal, that they did not receive a fair trial. 


Point I attempts to characterize various medical his- 
tory in evidence as “planted”; that is, supplied through 
efforts of counsel; and then to bottom a claim of reversi- 
ble error in denial of mistrial or new trial on alleged 
attorney misconduct in summation and at trial with 
regard to the history and other isolated matters. 


The appellants do not, as they cannot, challenge the 
admissibility of the history, which was a) introduced 
without objection in various particulars; b) properly 
received; c) and elicited and fully developed on cross 
examination and d) to a mathematical certainty was not 
“planted”; which was for the jury to determine in any 
event. 


Rather, the appellants choose to argumentatively label 
the history as “planted”—a matter which the jury, on 
evaluating the doctors, their credibility, and the medical 
records—quite properly decided against them. 


They do this to lay the subtle, prejudicial predicate 
for their legally bankrupt argument that improprieties 
in summation and during trial, with reference to the 
history, deprived thein of a fair trial. 


The point has not a hint of merit because: 


a) The appellants were offered a mistrial during plain 
tiff’s summation. They flatly refused it, on a considered 
decision; and thus, as the trial court held, “waived” the 
matter. 


*Transcript of argument on December 20, 1974, page 13 
(365a). 
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bh) The trial court, in a peculiar position sensitively to 
assess the matter, flatly found that its reprimand of 
counsel before the jury “removed any possible advantage 
to plaintiffs or prejudice to defendants” (35a). 


¢) Curative instructions—unduly restrictive to plain 
tiff—-were given, to the benefit of the defendants, and to 
the undue detriment to the plaintiff. 


d) The matters complained of, on this lengthy rec 
ord, were not sufficiently serious to award a mistrial any- 
how; and indeed, the conduct and summation of  plain- 
tiffs’ trial counsel were well within the broad perimeters 
allowed in final argument. 


e) Conduct of appellants’ counsel was characterized 
hy the trial court as equally improper. 


f) No abuse of the trial court's broad discretion in 
denying the new trial motion can be shown; especially 
since the ruling on motion for mistrial was “invited.” 


Point I] urges error in the exclusion of certain pur 
ported impeachment testimony. 


The appellees will show that the exclusion of the 
evidence assigned by appellants as error was, in fact, 
a proper ruling; that even if the exclusion were er 
roneous, which it wasn’t, there could be no reversible 
error, because, as the trial court squarely held, the sub 
stance of the excluded evidence had already been re- 
ceived in evidence; and that defendant was offered an 
alternative means of getting the excluded matter into 
the record, which defendants refused. 


Point TIT argues that isolated instances of appear 
ance of plaintiff’s children in court was prejudicial. 
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The children’s limited presence in the courtroom meant 
nothing in that they were alluded to, without objection, 
early in the trial; appellants’ counsel mentioned their 
presence in his own summation; and they were removed 
from court when the trial court—on its own—advised 
that they should be. And, appellants’ counse! never raised 
the issue during or after trial, and tries now to make 
something of it for the first time on this appeal. 


Point IV simply asks for a new trial, claiming that sub 


stantial justice requires it. 


But the trial court properly denied a new trial on a 
record showing overwhelming proof and support for the 
jury verdict in the absence of any meaningfui error. Plain- 
tiffs contend that the t .] was a fair one: that justice 
was done upon an exhaustive, thorough and complete 


+rin 
(Piet. 


III. Counterstatement of Facts. 


The appellants do not—as they cannot—challenge the 
sufficiency of the evidence. Rather they imply weaknesses 
in the proofs, thereby seeking to breathe life into legally 
insignificant arguments. They disregard the cardinal 
rule requiring that the evidence he viewed in the light 
most favorable to the plaintiffs who secured the verdict. 
So viewed, the record shows an overwhelming case of 
liability and negligence, reducing the points raised on 
appeal to legal nothingness. 


Appellants’ references to the “facts” a) are vague, 
argumentative, incomplete and more significant for what 
they omit than what they include; b) fail to apprise the 
reviewing court of the overwhelming weight of plaintiff's 
evidence in support of their claim; and ¢) are replete 
with self-serving characterizations. 
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Contrary to the unfair statements and characteriza 
tions of the evidence interspersed throughout appellants’ 
brief (i. e., p. 4; “hard proof lacking” on liability; sub- 
stitution by plaintiffs counsel of “technique,” “guile,” 


= 


“foul” means for proof), which characterizations we re 
sent and deny, the record-support for habihty 1s strong, 


clear and borders on the conclusive. 


The record-evidence emasculates the not-so-subtle, un 
fair and incredible recitation of the “defenses” at trial; 
e.. that defendant's trucks were not present on “Clen 


Wild Road” at time and place of accident, and thus “the 
accident” did not occur as alleged and the claim was 


“fabricated.” 


This mere prejudicial recitation is inappropriate, mean 
| ingless and shorn of all credibility by the factual rec 
ord disclosures: including defendants’ own business ree 
ords, documentary evidence, and independent eyewitness 


testimony. 
In the proper light the facts are as follows: 
a) The Plaintiff's Lucid, Divect Clear Testimony. 
On April 24, 1972 (R3805*), Robert lhott, was an em- 


ployee of the Village of Woodridge (R302). Defendant 
Maggiolo Contracting Corp. was doing demolition work 


in the vieinity (R807-508) and used, together with other 
equipment, 10-wheel dump trucks all painted red (R309). 
On that morning, loads of debris from demolished build 
ings were being hauled away by the trucks (R809). 


While cleaning out a storm sewer catch basin on the 
Glen Wild Road around 11:00 a.m. that morning (R313), 
Klliott was struck in the face with a board which “came 
flying off” (R318) one of Maggiolo’s red Ford 10-wheel 
tandem dump trucks (R319). There was no way for the 
trucks to get to the dump without traversing the Glen 
Wild Road where Elliott was hurt (R311). 


*Page references to the stenographic minutes are referred 
to in this brief as R305, ete. All such references, although not 
cross indexed, are printed in Volume II of the Appendiy 
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b.) The Injuries—U ncontradtcted. 


Klliott sustained serious personal injuries, the nature 
and extent of which are not questioned by the defendants 
here. [Elliott was examined y two physicians for the 
defendants—Dr. Jack Lisman, an ophthalmologist and eye 
specialist, and Dr. Morton Marks, a neurologist (R2199 
994. 2208), neither of whom testified at the trial (cf., 
p. 4, brief of appellants, which refers to a defense of “ex 
aggeration” at the outset, in a subtle effort to color the 
appeal and to add credence to the points raised—which 
do not and cannot include a claim of excessiveness or any- 
thing like it). 


The injuries included: broken orbit in left eye (R958) ; 
chorioretinal sear (R975); injury to left eyeball, erack- 
ing the floor of the orbit and displacing the eyeball 
(R958, 976), requiring operative repair (R894); 100% 
functional loss of the left eye (R979); fractured max- 
ia (R1068): loss of sensation in the area of the left 
cheek (R882); multiple scars of the left cheek and left side 
of the nose (R882): 100% hearing loss of left ear (R704, 
710): disability related to heac and brain injury with 
post concussion syndrome (R891); damage to the left 
infra-orhital nerve (R888). 


«) Indepe ndent Eyewttness; Schact. 


Joe Schact, an independent eyewitness (R596), tes- 
tified that he owned a bungalow colony in Woodridge, 
New York (R598). On April 24, 1974, between 11 and 
12 o'clock (R598, R601) he had given a shovel to Elliott 
(R603) to clean out a storm sewer catch basin (R604). 
Schact had Elliott in sight when a red dump truck (the 
Maggiolo colors) loaded with debris passed between 
Schact and Elliott (R605). Schact heard a scream and 
saw Elliott lying down (R605-06). There was a pienk 
on the ground beside Elliott (R606), but no branches 
(R624). 
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d) Deposition Testimony of Defendants’ Driver, Dave 
Utegg. 


By deposition taken July 5, 1974, at the courthouse, 
Dave Utegg testified that he drove a Maggiolo Ford ten- 
wheel truck painted red on the date of the accident (IRS4) ; 
that he had been hauling debris to a dump (R85) located 
up the Glen Wild Road (R88). Ile saw Elliott’s truck 
on that road before lunch (R89) and saw a man whom 
he later learned to be Elliott near the sewer catch basin 
as he carried debris up to the dump (R90-91). Elliott 
had a rake in his hand (RLO8). 


Dave Utegg testified that on the date of the accident 
what all of Maggiolo’s truck drivers mostly did was to 
carry debris to the dump (R92); that the other trucks 
passed each other on the Glen Wild Road on the way 
to and back from the dump frequenly that morning 


(R124). 


e) The “Non Witness” for the Defe ndants: the Note 
hook Entry Corroborating Consistent Version of 
Plaintiff From the Outset. 


Defendants then called Irving Newmark, Superintend 
ent of Publie Works fer the Village of Woodridge. He 
testified that on April 24, 1974, there was an urban 
renewal demolition project in the village (R1123); that, 
on April 24, Elliott “was out cleaning mud and sand 
that had washed off the demolition lots on to the 
street” (R1130). Newmark got word that date that Il 
liott had been in an accident near Schact’s Bungalow 
Colony (R1156-7). Newmark had been told that a board 
was involved in the accident (R1158) 


He said that the demolition contractors had as much 
debris loaded on the trucks as possible and that the loa:ts 
were above sideboards of the trucks (R1256-7). 
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On cross examination by plaintiffs’ counsel, Newmark, 
who had attempted in every incredulous manner to de- 
feat plaintiffs’ claim,’ for the first time produced his per- 
sonal notebook. He first said he never mentioned the con 
tents to defense counsel or any of their three investiga- 
tors (R1433-5); but acknowledged he had shown it- 
and delivered it—to one of the trial counsel for de- 
fendant (R1435, 1430-33). The notebook, in Newmark’s 
own handwriting, made on the day of the accident, stated: 
“Bob said a board fell off one of Maggiolo’s dump <rucks 
and hit him while he was cleaning catch basins.” (Italics 
supplied. ) 


Newmark had testified earlier that the workmen’s com 
pensation report C-2 which he filed three days after 
the accident reflected nothing other than his own opinion 
as to how the accident happened. Newmark admitted 
that his conclusion was not even “a result of what some 


hody” told him (R1449). 


Newmark had a personal animosity toward Elliott 
(R1428-1441, R1452-53), but he was socially friendly with 
one of Maggiolo’s employees (1454). 


{) Defense Witness Diaco—Support for Plaintiff's 
Claim. 


In spite of the fact that defendant’s witness Newmark 
had testified under direct examination that on the day of 
the accident only sand and loose fill were being carted 


Newmark stated: i) only sand was being loaded on the day 
of the accident (R1136); ii) that there was only one demolition 
project in the works on that date and that was at Highland Ave 
nue (R1123) (R1447-8) ; iii) that he saw a pine tree branch about 
one inch around the size of a dime, with blood on it; v) that he 
checked tree tops 30 or 40 feet high to see where the branch 
eame from (R1416); vi) Newmark filed a Workmen's Compen- 
sation C-2 form stating that Elliott was somehow hurt by a branch 
stuck in his truck while Elliott was trying to get the branch 
(R1216). 


loc se 
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(R1136), defendants’ witness Diaco testified that debris 
was in fact being carted on that day, but he said this was 
done only in the afternoon;* that the debris was taken 
to the dump, aud to get to the dump, the trucks had to 
go down the Glen Wild Road past the scene of the acci- 
dent (R1475-8011, 1489-91). 


Significantly, Diaco told that the defendant Maggiolo 
employed a laborer with a pickup truck to follow the 
trucks on to Glen Wild Road “in case a board * * * or 
something like that did fall off a truck. He would be 
behind to pick it up and throw it into his piekup truck” 
(R1483, 1642). 


g) Defendant Maggiolo’s Business Records--Support 
for Plaintiffs’ Claim; Further Dissipation of Al 
ready Incredulous Defense That Trucks Were Not 
Present. 


During Diaco’s cross examination, Maggiolo’s truck trip 
ecards were received in evidence (Plaintiffs’ Exhibit 3! 


in evidence) (R15387). The trip ecards indicated that 
on the date of the accident the four dump trucks carted 
34 loads of debris and 20 loads of sand (R1546). Two 
of the trucks each hanled nine loads of junk and five of 
sand; the other two trucks each hauled eight loads of 
junk and five loads of sand (R1542-45). The trucks 
carting and dumping debris “had to go along the Glen 
Wild Road past Fred's Bungalow Colony (where the 
accident happened) to the dump in order to dump it” 


(R1542). 


‘First, the defense position was that no debris was carried 
down Glen Wild that day; then, the defense witnesses conceded 
they carried debris that day, down Glen Wild Road—but strangely 
stated this transpired only in the afternoon. Then, the story was 
changed. Indeed, debris was carried in the morning, but was 
dumped at another site—the laundry (R2041-2). The incredulous 
defense came full cirele when it was determined that the laundry 
was not demolished until a later date and was in full operation 
at the time of the accident (R2041-2). 
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It took 40 minutes for a truck to be loaded with debris, 
to haul the debris away, and return to .‘e demolition 
site (R1593). Nine trips for any one truck would take 
six hours; each truck worked two hours on the date of 
the accident carting sand (R1590-6). 


This written admission against interest, a document 
kept in the ordinary course of business, conclusively 
belied the defendants contention that no debris was 
loaded or hauled that day until after 2:00 (R1489). The 
work day ended at 4:30 p.m. (RI588) and it was physi 
cally impossible for the trucks to each load and dump nine 
loads of debris in the 2 1/2 hours between 2:00 and 
4:30 pan.’ All of this was supported by a statement, re 
vealed upon cross examination, that Diaco himself had 
given to the defendants’ investigator in June, 1974 
(R1614). Diaco’s written statement (R1614) belied New 
mark’s testimony that during the lunch hours all four 
trucks were parked together near the Inter-County Co-Op 
(R1641): in fact, at the lunch break, some o. the trucks 
were at the dump. 


h) More Proof of Overload (Plaintiffs’ exhibit 41). 


Diaco told the jury that a photograph (Plaintiffs’ x 
hibit 41 in evidence) (R1639) showed the manner in which 
the trucks were loaded on April 24th. 


i) The Nails in the Coffin on the “Defense” —The Sel} 
Contradiction of Defense Witnesses; Contradiction 
of Clear Business Records and Indep ndent Eye 
witnesses; Changes in Their Versions; the Defense 
Witness “Convention.” 


Diaco testified that on a Sunday in July, 1974, prior 
to the trial, Mr. Sergi (defense trial counsel), an in 
‘Later, it developed that the trucking operation was shut 
down at about 3:30 p.m. (defendants’ witness Dubois, at R1858) 
This made the defense even more ridiculous 
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vestigator, a stenographer, Harold Utegg, Milo Conklin, 
Brian DuBois. Wilbur DeGroat, Al O’Banner and Diaco 
himself met at the Patio Motel, in Monticello, that each 
of these men received $50: that they discussed the case 
and that a steno-reporter made a record of the meeting 
(R1651-1659) 


Defendants’ Alan MacDowell, Maggiolo’s “front end 
loader operator,” stated that the only time during the 
day of the accident that he loaded debris on the Mag 
cr olo trucks was from 3:15 to 4 20) (R1724), althoug! one 
of the drivers swore that work stopped at 3:20 on that 
day (R1858). MacDowell stated that each of the four 
trucks made but one round trip each to haul away debris 
(R1724). This was in the face of Maggiolo’s own fi 
tickets (Plaintiffs’ Exhibit 32 in evidence) (R1537). The 
jury obviously found, as will he apparent to this appel 
late court, that MacDowell’s testimony was inaccurate, 
and that he was “programmed” to state that the debris 
hauling began after 3 p.m. He interjected that state 
ment many times, without even having been asked (R1737, 
1740 twice, R1743 twice, RITHS9 twice). (And see the 


court’s charge on “pat” testimony [68a].) 


trian DuBois testified for the defendants. He was 
one of the four truck drivers. All of them quit work at 
3:30 p.m. on the date of the accident (RIS5S8). 


In the opening statement, defendants’ counsel stated, 
with respect to the truck drivers, that “he will prove 
that they have stated and that they will state ° * ° that 
they were never on the road on that date.” 


On direct examination DuBois acknowledged that he 
had nade a trip down Glen Wild Road in the afternoon 
(R18 23-1824). 


Yet, the defense was still predicated on the premise that 
no Miggiolo trucks were on the Glen Wild Road on the 
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date of the accident (R1906-7). Sure enough Brian Du- 
Bois testified on direct examination that he had told 
plaintiff’s counsel he was ‘ot on that rc d at all that 
day (R1914, 1923). DuBois did testify that on occasions 
wood would fall off his truck (R1916) and that Maggiolo 
had an employee picking up wood that fell off the trucks 
(R1918). 


DuBois, who always had denied that he ever had been 
on the Glen Wild Road on the date of the accident, 
changed his version at trial [after the trip tickets were 
in] and indicated that on one occasion tn the afternoon 
he had taken debris down the Glen Wild Road on that 
date (R1961, R1823-24). He also testified that the other 
drivers to his knowledge only took one such load each 
down the Glen Wild Road to dump on the date of the 
the accident (R1961-63). 


DuBois testified that he expected the defendants to pay 
him S656 for his testimony (R2015). He was confronted 
with a number of prior statements in writing in which 
he stated that he was positive that neither he nor any of 
the other drivers had ever been on the Glen Wild Road 
or carried debris at any time on the date of the acei- 
dent (R2027, 2033-2035). He was very friendly with 
Harold Uteg@e (R2252-54). 


Harold Utegg, another of the four drivers, swore that 
he was never on the Glen Wild Road at any time on the 
date of the aceident (R2082). He then later admitted he 
was on the road at least once that day, and so was his 
brother David, who carted a load of debri’; but he said 
this was only in’the afternoon when demolition work was 
done (R2082-2083). Later, he said that his brother Dave, 
another driver, said that he was never on the Glen Wild 
Road on that morning; and that he had said the same 
thing, on inquiry during investigation by plaintiff’s counsel 
(R2093). This testimony becomes very significant later. 
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Harold Utegg told of the defendants witnesses’ con- 
vention or “hearing” at the Patio Motel in Monticello 
when he was given a subpoena, and was paid a wit- 
ness fee (R2110-2112). 


k) Rebuttal Independent Witness; Director of Urban 
Renewal of Ti on; Trucks Were Loaded in Morn- 
nq. 


In rebuttal, the plaintiff called the then Director of 
Urban Renewal, Charles Bernstein. He testified that 
buildings were being knocked down on the morning of 
the accident (R2144). This testimony was obviously 
credited by the jury. 


Ile saw trucks loaded with building debris before lunch 
and before noon on the date of the aczident (R2145). The 
Urban Renewal Director stated that Plaintiffs’ /xhibit 
39 in evidence showed how the trucks were loaded with 
debris before noon on the date of the accident (R2147). 


The case for liability overwhelms; a second-grade 
child would have found for the plaintiff; and the damages 
and injuries are beyond question. The matter was er- 
haustively tried. The jury has spoken. 


The defense, like “shifting sand” (R2394), ranged from 
a claim that the accident—smashing ‘« plaintiff’s face, 
hones and head—was caused by a simali branch, the side 
of a dime in diameter. That defense was decimated 
Next it was urged the board was not from defendants’ 
truck because no defendants’ trucks were on Glen Wild 
Road that day. Then, when there could be no question 
that they were, defendants urged that no truck was there 
at the time of the accident, and the claim is a recent 
fabrication. Defendants then say, maybe there was debris 
loaded that morning, but it was dumped somewhere else 
—at the laundry. But the laundry was not demolished 
until much later (R2041, 2042). 
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Defendants’ own records; eyewitness and independent 
testimony; documentary evidence; the Newmark notebook; 
medical proofs—all emasculate these flimsy and obvioush 
contrived defenses. 


IV. ARGUMENT. 
I. 


No abuse of diseretion or reversible error in denial 
of motion for mistrial or new trial for attorney mis- 
conduct—Point I without merit. 


Appellants apparently argue in a vague, obtuse way 
that the introduction of medical history, coupled with al 
leged improper argument thereon, somehow entitles them 
to a new trial. Appellants would urge that the plaintiffs’ 
original attorney, retained two months after the accident 
(R549, 582), created the theory of lability by “planting” 
it in medical histories.” This has nothing to do with the 
claim of error, and was for the jury to consider anyhow. 


And the facts are to the contrary to these contentions. 
It is never mentioned in any history that a branch of a 
tree caused the injuries as was—?‘ .he outset—the ap 
pellants’ first of many unsupported and preposterous 


contentions. Let us see, instead, what the record shows. 


A.) Characterization of History, as “Planted” Has No 
Basts mm Record. 


i) THe History ro Dr. Bessen; 114 Hours AFTER THE 
ACCIDENT. 


*We resent the implication, dignify the claim in the denial, 
and point to the record anyhow, which establishes to a mathe- 
matical certainty the ‘‘inaccuracy’’—for want of a better word 
of the contention. 
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At the emergency room of the Community General Hos- 
pital about 114 hours or so after the accident, the history 
given to treating physician, Dr. Seymour Bessen, indi- 
cated that Elliott was struck in the face by a board 
(R1066). Appellants went out of their way in cross 
examination to verify this (RI1077). 


The history given to Dr. Seymour Bessen, the treating 
physician (R1063-1066; Chief of Surgery at two hospitals, 
including the one in question), on April 24, 1972, at the 

g 1 J 


Community General Hospital, just 145 hours after the 
accident, was “necessary * * * both as to diagnosis” 
and “treatment” (R1066). That history was given di- 
rectly to Dr. Besesn by Mr. Elliott and his wife in the 
emergency room. It properly was allowed, and we quote 
verbatim therefrom: 


“The history was that he was working at the 
side of the road. There was some urban renewal 
work going on in Woodridge and there was a truck 
with debris that passed, a board fell from the truck 
and hit him and he was struck by this board on the 
side of his face (R1066-67).7 


The doctor continued (R1O68) and deseribed the serere 
injuries. He was then asked, without any objection: 


“Q. Did you place down the time of the happen- 
ing of the occurrence on your hospital record?” 


(R1068.) — 
The answer speaks for itself: 


“Fes, it happened at 11:30 a.m.” (R1068). (Ital- 
ies supplied.) 


"Wien defense counsel interrupted and asked if Dr. Bessen 
was reading from the hospital record, the doctor answered ‘‘no’’; 
and stated he was reciting the history as he was asked to (R1067). 
The answer was forthcoming prior to the trial court’s statement 


that the doctor was not to answer the interruption question! 
(R1067. ) 
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The history, given on the day of the accident, within 
11% hours, was included in the hospital record and was 
included in a report by Dr. Bessen, on September 11, 
1972, to plaintiff’s counsel, who had not been retained un- 
til months after the accident (R1066-1067, 548, 582). 


Mrs. Elliott, a nurse at the hospital, and Mr. Elhott 
both participated in reciting the history to Dr. Bessen 
in each other’s presence; both “contributed” (R1073- 
1074); and Mr. Elliott was responsive (R1074). Dr. 
Bessen could not recall just what Mr. Elliott “contributed” 
and what Mrs. Elliott-—the nurse—‘contributed” (R1073- 
1074). 


On this basis, in their brief, the appellants, implying 
that part of the April 24 history was planted by an at- 
torney, as opposed to having been furnished by the EFl- 
liotts, misled the court in the following manner: 


“Dr. Bessen admitted that he had known Mr. 
Orseck for a number of years (S.M. 1072). Not- 
withstanding the fact that the history in the hos- 
pital record was limited to ‘struck in the face 
with a board’ the doctor was permited to give a 
history which showed up in a report some five 
months after the accident ({talies defendants). On 
cross examination, the doctor admitted that he 
could not recall part of the history was given by 
Mr. Elliott and, yet, he was permitted to testify 
to a history which supported the plaintiff’s version 
to a ‘tee’; history clearly given to him by counsel, 
and not the patient as part of treatment” (brief, 
p. 8). (Italics ours.) 


A kindergarten student can see that Dr. Bessen testi 
fied clearly that he could not recall what part of the 
complete history was given by Mr. Elliott, as contrasted 
with Mrs. Elliott—his wife, nurse—in the emergency 
room at 1:30 p.m. on April 24, 1972: but the defense, 
in its brief, mentions only that Mr. Elliott gave some 
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history, and suggests that the import of Dr. Bessen’s 
testimony was that Mrs. Elliott’s contribution was given 
by an attorney. She is not mentioned in the passage in 
the brief. 


The only thing “planted” here are seeds of an improper 
attempt to upset a fully justified and proper jury de- 
termination. 


Of course, the history given to Dr. Bessen, showed 
up in a report to counsel five months later—but so what? 
As a matter of fact, something else showed up later 
too—for the first time at trial, over 2 1/2 years after 
the accident, on cross examination of the defense witness 
Newmark. 


On cross examination, the Newmark notebook, known 
to defense trial counsel and in his possession (R1430-31, 
1435), was by chance question obtained by plaintiffs’ coun 
sel. The handwritten notebook—known to defense coun 
sel—and written by Newmark in his own writing on the 
day of the accident (R1435), contains, inter alia, this re 


mark with reference to the plaintiff: 


“Bob said a board fell off one of Maggiolo’s 
trucks and hit him while cleaning a catch basin” 
(R1434). (Italics supplied.) 


If this was “planted.” someone other than the plain 
tiffs’ attorney, who didn’t come on the scene for months 


after, had the green thumb.’ So then, as said hefore, we 


resent the whole flavor of the defense, their brief, and 


‘We will refrain from characterizing the behavior of defense 
counsel, who sat idly by with notice and knowledge of the note- 
book: let Newmark testify as he did; remained silent; and now 
claims a fabrication of plaintiff’s claim through planted history 
of plaintiff’s lawyers 
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their improper appellate approach.’ Dr. Bessen most 
assuredly—as the jury obviously believed—was totally 
credible, believable, and honorable. Nothing was planted 
with him; the defense seeks to “plant” seeds of doubt, in 
an unjustifiable manner. 


ii) History Given to Dr. Cosentino; Date oF Accr- 
pent; No Opsection, Anp Osviousty No “PLANT- 
ING.” 

‘On page 7 of the brief, the defense counsel italicizes Dr 
Bessen’s answer, in response to a question defense counsel im 
properly injected during direct, as something surreptitious. Dr 
Bessen was asked if he were reading from the hospital record. He 
answered that he was not, but that ‘‘I am telling him as he asked 
me to’? (R. 1066). The brief. page 7, makes it appear that counsel 
asked him to recite a history in a certain manner—-departing from 
the hospital record. This, most respectfully is ‘*bush-leagre.’’ 

Because the question to which Dr. Bessen was responding as 
trial counsel asked him is omitted from the brief. The precise 
question was 


*Q. And who gave that historv? <A. The history was 
given tome by Mr. Elliott and his wife 

“Q. And did you place that history down on the hos 
pital record itself? A Yes, sir, it’s here on the record 

“Q Could you please tell us what that history was? 


(Pp wi 
R. 1966-67 


This was what Dr. Bessen responded to when he said he was 
t 


not reading from the record, but was ‘‘telling him counsel) as 
he asked me to’’ (R. 1067); he was telling what the Elliotts 
not counsel—-told him (R. 1067 He did not expand the hospital 
record history, and defense counsel objected to the reading of the 
exact words from the record-—-which would corroborate the tes 
timony (R. 1068-69; R. 582). 

The April 24, 1972 report to the Compensation Board is not 
inconsistent; it says: ‘‘was struck in face with board at work.”’ 
A board is not a branch. Nor was Dr. Pessen, at R. 1066, testify 
ing from a ‘‘planted’’ history (Brief pg. 6) He was testifying 
as to what the Elliotts told him, which he included in the record 
(R 1066-67). And he was called as a treating doctor who saw 
Elliott right after the accident; not merely to furnish history 
Indeed, he deseribed carefully the extensive injuries, which render 
ludicrous the ‘‘branch’’ theory (R. 1066-72) 
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Dr. Cosentino’s written history, taken from Elliott on 
the date of the accident, was received in evidence (R196, 
197, 267, Plaintiff’s Exhibit 4 in evidence) without oh 
jection : 


“Accident. Hit in face by a plank which fell off a 
passing truck while working” (R197). 


Appellant did not object to Dr. Cosentino’s reading of 
this history from his notes even prior to the receipt of 
the document in evidence ("2197)."° 


ili) Hisrory Grven ro Dr. Pemer on June 12, 1972. 


Nor did appellants object to Dr. Peimer’s history taken 
from Elliott, other than on a preliminary inquiry as to 
his status as a “treating” as opposed to “examining” phy 
sician, which question was left to the jury. The history 
was: 


“That he was injured on April 24 of 1972, at 
about 11:30 in the morning; that he was cleaning 
a storm drain, that a passing truck veered and 
lost some debris, from the top of it and he was hit 
on the left side of his face by * * * yes, one by 
six inch plank * * *” (R672, 673). 

~The defense asserts an inconsistency. Dr. Cosentino’s part 
ner, in a comp report, said that Elliott said that a ‘‘board hit me 
in the face while working on the truck’? (Maggiolo Ex. A How 
does this show the attorney not in the picture until months after 
ward, planted anything? Hurrah; the defense found a slight 
word discrepaney—in reports, writings and histories given on 
the day of the accident. This gives them no right to make the 
improper allegations that they do. Nothing was planted, and a 
3-year-old could pereeive it. The defense was fortunate in being 
able to refer to ‘‘comp’’ anyhow; but the comp report has no 
bearing on the i//ogical ‘‘ planting’’ argument. 

Even the court remarked that the Consentino history tended 
to negate any ‘‘recent fabrication’’ (R. 660). The court also re 
ferred favorably to counsel’s reputation—R. 661—-being questioned 
un justifiably here 
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Now, to be sure, plaintiff then as represented and 
accompanied by counsel, but nobody “planted” anything 
as the doctor pointed out (R730). 


The appellants were quite satisfied with the court’s in- 
struction to the jury on “treating” versus “examining” 
physician (R668, 670). Appellants themselves developed 
the history in cross examination of Dr. Peimer (R732). 


iv) History To Dr. GAYNTN FROM Fuiuiorr: Aveust 14, 
1972. 


Similarly. the appellants further developed the history 
(R946-947, 949: “He told me that on 4 94/72, while on a 
highway he was struck by a plank which fell from a 
truck”)—hyv cross examining Dr. Gaynin (R1007-1013). 
Althouch the appellants claim reversible error (infra) 
because of plaintiffs’ reference to the history portion of 
the Vassar Hospital records, in summation. the appellants 
themselves developed on cross examination that Dr. Gay- 
nin’s historv. to some extent, came from the medical his 
tory in the Vassar Hospital records (R1008 1024). Thus, 
the so-called objectionable history was already in the ree- 
ord, put there by the appellants themselves (R1012, De- 
fendants’ Exhibit 0 in evidence). 


We now examine the quetation in appellants’ brief 
(p. 9) from R1009 (actnally 1010), and particularly the 
last question and answer. There, reference is inade to 
a later report to plaintiff's counsel, dated October 13, 
1972 (R1009), which hore a history that plaintiff was 
struck by a plank “that wes stored on a truck that passed 
on the highway”—not at all inconsistent with the falling 


plank (R1010). 


Defense counsel asked where Dr. Gaynin got the in- 
formation about the “board that fell.’ The quote on 
page 9 leaves out the last part of the question and the 
negative response. The last part of the question and the 


first part of the answer omitted from the quote in the 
brief, are as follows: 


“Tid one of the attorneys suggest it to you? 


“Mr. Edelman: I object. 
“The Court: Overruled. I will allow it. 


“A. NO.” (Italics supplied.) 


This is omitted, without reason or explanation, in the 
brief without any indication of the omission, and the 
balance of the matter and answer is included. 


So also omitted is the flat deniai by the witness (R1021) 
that he received from counsel the history that the plank 
fell from the truck (R1021) as opposed to information 
from Vassar hospital records (R1022). Moreover the 
“falling board” was exactly what Elliott told Dr. Bessen 

| and Dr. Cosentino, months before counsel ever zot into 
the case, as we have seen. And the Newmark notebook 
closes the book on this contention anyhow; and the word 
game wherever any slight inconsistency appears is mind 
boggling.” 


One thing is for sure, there was no “branch” involved; 
as the crushing injuries show. 

The defense seems to question (brief, p. 9) the right 
of plaintiff to obtain reports: to exchange information 
with. and to consult their phvsicians; they disregard the 
duty of opposing trial counsel to prepare plaintiff’s case. 


NConnsel stated in a letter to the doctor that the plank ex- 
tended out bevond the truck (R. 1019). This was not accurate, 
but it certainly belies any ‘‘plant’’ by counsel of an indication 
| that the plank ‘‘fell.’’ 
| The doctor’s own handwriting reflects a change from plaintiff 

hit by plank ‘‘on highway,’’ to plank which ‘‘fell from truck’’ 
(R. 1011-1012). The information was obtained from Vassar Hos- 
pital reecords—and an error was made as to day of accident. 
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There is no showing of any inhibitions as to the de 


fendants’ preparation of its ease. Fort mately Dr. Bessen, 


Dr. Consentino, ard defense witness Newmark, ali made 
their written records and entries prior to retainer of coun 
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sel. And so did Vassar Brothers Hospital (R327-28). 


All of the facts surrounding the histories; all time se- 
quences and relationships fully were explored. The de- 
fense was free to advance its illogical argument, which 
it did—and quite understandably, it was rejected by the 
jury. They do not challenge admissibility, which they 
can’t: and advance the “planted” history appellation sim- 
ply to color their claim of attorney misconduct in sum 


mation beyond all proportion.” 


The predicate for claim of reversible error with regard 
to so-called prejudicial summation is nonexistent. 


B. No Abuse of Discretion in Denial of Mistrial or 
New Trial: Point Not Preserved; Any Improprte- 
ties Cured Anyhow by Curative Instructions; And 
no Prejudicial Misconduct Shown no Matter How 


Viewed. 


In perspective, the claims of trial counsel misconduct 
in arguments relating to the histories unfairly character- 
ized as “planted”—are frivolous, as are other claims of 
attorney misconduct. The appellants, on a monumental 
record, stress legal minutiae, and attempt to make moun- 
tains out of molehills. On top of all else, the claim of 


"The defendants seize at straws in the wind; an incident 
‘nvolving a slamming of a paper by a trial attorney coupled with 
a look at the jury (R. 1037), and an inquiry which came ‘‘<lose’’ 
to violating a prior evidentiary ruling (R. 1060), do not require 
a new trial on a massive multi-thousand page record on an ex- 
tended trial, The matters on page 10 can’t be serious 

Indeed. with regard to conduct in this case, the trial court 
equated the conduct of defense counsel with that of plaintiff’s 


counsel. 
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error with regard to summation has not even been pre- 
served; was cured in any event; and the summation was 
well within permissible broad latitude. 


1. Porst Warveo; Waren Orrerep a Misrrta, Dvurinc 
Summation, Derenser Counset Speciricatty DF 
CLINED It. 


During plaintiffs’ summation, concerning the histories, 
and on defense counsel’s objection, the trial court twice 
asked if defendants desired a mistrial: and the offer was 
rejected. Defendants’ counsel said specifically: “J don’t 
want a mistrial” (16a), and effectively waived claim to 
a mistrial. 


Appellants’ refusal of the offer of a mistrial was not 
unadvised. It was conscious, knowledgeable, and calcu 
lated. In view of the time and money spent by them on 
the case, they did not want a mistrial (166a-167a); they 
would “rely on Your Ifonor to corree: it in the charge, 
if you can” (167a). 


As Judge Mishler held: 


“* * © Vou cannot decide to waive error know 


ingly, willfully, waive an error in the trial and 


say, ‘Well, there was an error and [| want to ap 


peal on that error’” (transeript of oral argument, 
December 20, 1974, p. 12, 365a) 


“Why should I give * * * a mistrial if you think 
you can? * * * What you're saying is ‘I don’t 
want a mistrial. I want to see what the verdict 
is’ ’ (transcript, supra, at 15, 367a). 


“e © * At the end of the case, mind you, at the 
point where he could look back and have a good 
look at it, I said, ‘Mr. Sergi, if you want a mis- 
trial you can have it.” He said, ‘I don’t want it’” 
(transcript, supra, at 16, 367a). 


The clincher follows: 


“The Court: Then why didn’t you take advan- 
tage of it (the mistrial) at the point where it would 
do you the most good, at the end of the case? 

“Mr. Fetell: That became a legal judgment” 
(supra at 367a, 36Sa). 


Appellants cannot change their legal judgment because 
they lost. 


In the formal order denying the post-trial motions 
(35a), Judge Mischler crystallized the matter as follows, | 
with regard to claims of attorney misconduct: 


“In any case, Maggiolo cannot now ask for re 
lief on this basis since he was offered a mistrial and 
declined it. He has, thus, waived his right to raise 
this argument again in a motion for new trial” 
(35a). 


On this basis above, Point I fails. The rule is clearly 
stated in» C J. S. Appeal and Error, §1501, “Error Com- 
mitted or Invited by Party Complaining”: 


“Que may not compiain on review of errors be 
low fer which he was responsible or which he in 
vited or induced the trial court to commit.” 


A mass of cases and applications of the “invited error” 
doctrine are collected and discussed (S1501, pp. 857-861: 
and see §§ 1502-1508). 


In Baldwin v. Nall, 323 Mich. 25, 34 N. W. 2d 539 
(1948), a party rejected the opportunity afforded to him 
for a mistrial, and, after an adverse verdict, sought a new 
trial as do the appellants in this case. 


In ruling against the appellant, the Supreme Court of 
Michigan said: 
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“A party cannot sit back and after the jury de- 
cides against him claim error after he had been 
given the fullest opportunity to correct any al- 
leged error at the trial” (34 N. W. 2d at 542). 


Similarly, in Raymond v. Southern Pacific Co., 259 
Ore. 629, 488 P. 2d 460 (1971), the Oregon Supreme Court 
denied a new trial and pointed out that the appellant 


“was willing to gamble, first, that he would win 
the case, and second, that if he didn’t win, the trial 
court would grant his motion for a mistrial.” 


And, in language directly applicable here, the court 
reasoned that the appellant, like the appellants here: 


“may gamble if he desires, but, if he loses, he can 
not use as a basis for an appeal the trial court's 
(post-trial) refusal to grant his motion. The pub 
lic’s interest in the efficient use of the judicial 
process does not permit it.” 


“Invited error” is similarly treated in the federal 
courts: 


“appellant will not ordinarily be permitted to com 
plain of an error which he himself invited or which 
at his instance the court eommitied” (Ornstem +. 
U. S., 1 Cir. 1951, 191 F. 2d 184, 193). 


A party may not be heard to complain when the Court 
“did what it was asked to do”: Glassman Constr. Co. v. 
U. S., 4 Cir. 1970, 421 F. 2d 212, 215; or when appellant 
itself “induced” the error—if any there is—at trial. Dv- 
rector General of India Supply Mission v. Steamship 
Maru, 2 Cir. 1972, 459 F. 2a 1370, cert. den. 409 U.S 
1115, 93 S. Ct. 898. 


Complaints as to comments during summation cannot 
be made in the first instance upon appeal. 
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Crumpton v. United States, 188 U. S. 361, 364; 

Dougal v. Williams, 405 ¥. 2d 867 (3rd Cir.) ; 

Dimon v. N. Y. C. & H. R. R. Co., 173 N. Y. 356 ; 

Cattano v. Metropolitan Ry. Co., 173 N. Y. 565; 

Kinne v. International Ry. Co., 100 App. Div. 5, 
8-9. 

Rice v. Ninacs, 34 A. D. 2d 388, 390-391; 

Schein v. Chest Service Co., 38 A. D. 2d 929 (cited 
with approval, 24 Syr. L. R. 482); 

Laton v. Somat, 39 A. D. 2d 640; 

Raymond v. Southern Pacific Co., supra; 

Subella v. Southern Pacific Co. ‘Cal.), 449 P. 2d 
750, cert. denied 395 U. S. 960; 

baldwin v. Noll, supra. 


9. Even i: S  amation WerE Improper WitH Respect 
To History THere Was a FuLi Curative 
INSTRUC: —No Asuse oF Discretion SHOWN IN 


DENIAL oF NEw TRIAL. 


When the trial court asked defense counse! if a mis- 
trial were desired) because of plaintiff’s summation con- 


cerning histc- y Jefense counsel replied that he did not 
want a mist and stated that: 
ae | rely on Your Honor to correct it in your 


charge, if you can. I trust that you will * * *” 
(166a-167a). 


Therevvon, the trial court thoroughly instructed the 
jury that the histories were available for comment. by 
trial counsel to rebut any suggestion that they were 
planted by one o: , ‘aintiff’s counsel; and thoroughly in 


structed that it wes . xproper for trial counsel to attempt 
to use the mn. 0 show how the accident occurred. 
The tria’ « acted that the jury '<d a right to 
know w tt in fact told the doctors, as re- 
quired © , but that these matters were not 


substantive evs ?ve (166a-167a). And, the trial court 
thoroughly admonished counsel (168a) in the presence 
of the jury. 


27 


Nonetheless, the histories were properly in evidence and 
before the jury; and they emasculated any claim of a 
recent fabrication or planting." 


A mass of cases hold that curative jury instructions, 
such as these, cure the prejudicial effect—if any—of the 
improprieties; and that the trial court’s discretion in de- 
nying a mistrial because of the ameliatory effect of cur- 
ative instructions will not lightly be reversed’ on appeal. 
The improprieties, if any there were, were shorn of any 
meaning; their effect was neutralized: and no mistrial- 
which was rejected when offered anyhow—or new trial was 
required. 


The curative instructions then, which were perfectly 
satisfactory to defense counsel, end the matter: see, for 
example, Murphy v. Lehigh Val. RF. Co., 2 Cir. 1947, 158 
F. 2d 481: Smith v. Town of Oranqetown, 2 Cir. 1945, 
150 F. 2d 782, cert. denied, 326 U. S. 767, 66S. Ct. 171; 
Carr v. Standard Oil Co., 2 Cir. 1950, 181 F. 2d 15, cert. 
denied, 340 U. S. 821, 71 Sup. Ct. 52: Lannt v. Wyer, 2 
Cir. 1955, 219 F. 2d 701; Har-Pen Truck Lines, Inc., +. 
Mills, 5 Cir. 1967, 378 F. 2d 705, 715; Pasoter Pipeline 
Co. v. Murray, 5 Cir. 1948, 168 F. 2d 661; Spach v. Mon- 
arch Ins. Co. of Ohio, 5 Cir. 1962, 309 F. 2d 949, 953. 


Here, in a formal order denying the motion, the trial 
court characterizing trial counsel’s conduct as something 
less than to he desired, squarely held, within its broad 
discretion on matters of this kind, as follows: 


“However, the court did everything within its 
power to counteract any prejudice caused by this 


We will later discuss the propriety of counsel’s argument: we 
sincerely believe that there was no impropriety in the argument. 
However, we assuredly respect the trial court’s views on the mat- 
ter, and if any impropriety there were, it was totally dissipated, 
and shorn of all consequences, by the trial court’s vigorous curative 
instructions 
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behavior. The court is convinced that tts strong 
reprimand before the jury of plaintiff’s trial coun- 
sel removed any possible advantage to plaintiffs 
or prejudice to defendants. In any case, Maggiolo 
cannot now ask for relief on this basis since he 
was offered a mistrial and declined it. He has, 
thus, waived his right to raise this argument again 
in a motion for new trial” (35a). 


Again, here the matter rests." 


Let us now examine, in the light of the nature of the 
defense and the appellate approach, the other claims of 
impropriety reflected in the appellants’ brief (pp. 11-14). 


1) The trial counsel specifically was answering defend- 
ants’ contention that the case was fabricated, and did 
not happen the way plaintiff--and a mass of independent 
documentary and eyewitness testimony showed that it did. 
The history given to Dr. Bessen right after the accident 
was quoted verbatim.” 


This most assuredly was in evidence. No objection 
had been made. Counsel showed, in corroboration of Dr. 
Bessen’s testimony, Mr. Elliott’s own statement that he 
told the Community General Hospital in Liberty exactly 
what had ocenrred. While the Community General Tlos- 
pital history itself was not in evidence, the testimony of 
Mr. Elliott that he indeed gave them the history, exactly 
as he testified to at trial, was in evidence (R327-328), to- 
gether with Dr. Béssen’s (R1066-1067). Mr. Elliott told 
the hospital precisely the same version of the accident as 
the version to which he testified and this fact was in evi- 


“This is particularly so since appellant’s counsel acquiesced 
in the way the curative instructions were given to the jury; 
Smith v. Town of Orange Town, supra, 2 Cir. 1945, 15¢ F. 2d 
782, 786 


“While at work, a passing truck loaded with debris had a 
board fall off striking the patient on the left side of his face’’ 
(R. 2430) 
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dence without objection (R327). Nor was there any ob- 
jection to this first excerpt from the final argument, men- 
tioned in the brief (p. 11: see first half of p. 2431 of trial 
record). 


2) Next, in answering the contention of a fabrication, 
Mr. Edelman, not violating any trial court ruling with 
regard to inadmissibility of the history in the hospital 
records themselves, simply argued that when Mr. Elliott 
was taken to the hospital in Poughkeepsie, mght after 
the accident, before any lawyers ever were involved in the 
case, Mr. Elliott,“at that time * * * stated, they asked him 
the history, and he gave them the history exactly as he 
said it” (R2431). 


The objection was that history was not included in the 
hospital record exhibit. which had heen excluded by the 
trial court (R2431). But Mr. Edelman was not refer- 
ring to excluded hospital records themselves. He was re 
ferring specifically to the testimony of Mr. Elliott, which 
was in the trial record: that when he was removed +o 
the hospital in Poughkeepsie, on the day of the accident, 
the history was taken from him, and the hospital personne] 
asked him how the accident happened. Mr, Flliott’s ree- 
ord testimony was that he told them that the accident 
happened just as he already had testified (R327-328). To 
further emi: ulate the contention of a recent fabrication, 
Mr. Edelman recited testimony which already was in evi 
dence; he did. not refer to an excluded history in a hos- 
pital record; rather he referred to the precise testimony 


of Mr. Flliott. 


The final argument on page 2431 of the record did not 
depart from any ruling. To this date we do not know 
what was wrong with it, but respect the trial court’s 
admonition. In all events, the objection, further pressed, 
was that the comments on history were improper bhecanse 


ay 
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they were “not in evidence’ (R2432). But, as shown, 
the statements made by Mr. Edelman were based on evi- 
denec in the record. In all events, the tria. court care- 
fully instructed that it had excluded any history “in any 
hospital report.” He advised the jury not to consider 
it: and advised further that trial counsel’s repetition 
of the history did not add to the credibility of plaintiff's 
substantive testimony on the stand (R2432-33). 


3) Then, when advised to proceed, Mr. Edelman argued 
from the testimony of Dr. Gaynin. He advised the court 
that he was adhering strictly to the record of testimony 
(R2433) and then recited what Dr. Gaynin specifically 
had stated with regard to the history. and the change, 
with reference to where the plank came from: the change 
from “highway” to “fell from truck” (R1011-1012). He 
then urged that indeed Dr. Gaynin, on cross examina- 
tion, when asked by defense counsel where he got his 
information that the plank fell from the truck, testified 
that he obtained it from the Vassar Brothers Hospital 
record. This is exactly what the record shows. And 
this argument, is perfectly proper to emasculate the con- 
tention that Dr. Gaynin’s history was obtained from 
counsel, which Dr. Gaynin flatly denied. It was defense 
counsel who thus elicited the nature of the history con- 
tained in the record itself, at Vassar Brothers Hospital. 
The defendants cannot complain about “planted” history ; 
talk about recent “fabrication”: and then ery when the 
records, made right on the day of the accident, totally 
dissipate any such contention. This simply is unfair, 
and surely no grounds for reversal. 


“And as we have seen, during cross examination of Dr. Gay 
nin. the defense counsel brenght out itself that indeed part of Dr 
Gaynin’s history, containing a statement that a board fell off the 
truck. was obtained from the Vasser Hospital records themselves. 
This was not the fault of the plaintiffs: it was something which 
was developed on cross examination by defense counsel (R. 1008- 
1024) 
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Mr. Edelman did not address himself to anything not 
in evidence; he did not, as the context shows, think that 
he was doing anything wrong at all. He was simply 
dissipating the improper and totally unfounded defense. 
It was at this juncture that the mistrial was inv‘ted and 
refused by defense counsel. 


4) One final reference to hospital records was made. 
In summation, counsel remarked that according to the 
Community General Hospital record, the accident was 
fixed at 11:30 a. m. (R2435). Again, objection, and Mr. 
Edelman stated that the time of the accident was not 
part of the actual history of the happening. The court 
thoroughly admonished counsel in the presence of the 
jury, and that was it. Of course, there had been direct 
testimony from the eminently qualified and rep table Dr. 
Seymour Bessen (R1068), to the following effect: 


“Q. Did you place down the time of the happen- 
ing of the occurrence in your hospital record? A. 
Yes, it happened at 11:30 a. m. 

“Q. Did you place the mechanism of the accident 
on the hospital record? A. Yes” (R1068). 


Thereafter, when Dr. Bessen had been asked about 
what the hospital records themselve stated as to the 
mechanism of ‘he accident, objection was sustained. But 
indeed, there was evidence, without objection, on this 
record, that Dr. Bessen had noted in the hospital records 
that the eveident occurred at 11:30 a.m. Now on appeal, 
these defendants, who subtly sought to transfer the hap- 
pening of the accident to the lunch hour when they say 
their trucks weren’t on the road, again complain. They 
want, on this appeal, to make the same recent fabrication 
accusations which they made before the jury; but they 
don’t want to face the realities. Mr. Edelman did not 
mention a single isolated matter which was not in the 
record. He simply destroyed the contention that these 
defendants still continue to make; that liability on their 
part was a matter of fabrication; that the histories were 
planted. 
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The trial court seemed to adhere to the general rule 
against hospital records history, ordinarily not available 
as substantive evidence to show how the accident occurred. 
But here, in the face of defendants’ contentions of “recent 
fabrications,” the histories emasculate such contentions. 
Thus, the plaintiff suffered by the trial court’s restrictive 
ruling. The matters argued were in evidence, and the 
jury was advised not to consider history for purposes 
other than as required for medical treatment. It was 
the plaintiff who suffered from the rulings- the defend 
ants have no complaint. 


Plaintiff’s statements made in hospital records immedi- 
ately after the accident are admissible to rebut any claim 
of a later fabrication. Lichtrule v. City Savings Bank, 
99 A. D. 2d 565 (1967). See also Crawford v. Nilan, 
989 N. Y, 444 (1943), and see Abrams v. Ge rrold, 37 A. D. 
2d 391 (1971). 


Under Federal Rules of Civil Procedure, 43 (a), the evi 
dence was admissible for that purpose, and, if admissible 
for that purpose, it was permissible to argue it for that 
purpose.” 


In any event, the plaintiff was not permitted to use the 
history for this purpose; strong, clear curative instrie- 
tions were given; the defendant denied the offer of a 
mistrial when it was offered to it; and no prejudice pos- 
sibly could have resulted. 


3) Claims of Other Improprieties Without Merit. 


Pages 14 to the second paragraph on 16 of the briet of 
the appellants simply are self-serving characterizations of 
plaintiffs’ trial eounsel. We disagree with what is therein 
stated, and we resent the lifting of language from ap- 
pellants’ own trial motions, into the brief, coupled with 
Scicamesenentinds 

See also, Applebaum v American Export Isbrandtsen Lines, 
2 Cir. 1972, 472 F. 2d 56. 
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an effort to establish their characterizations as a begin- 
ning and end of what occurred at this trial. 


1) A simple dispute on an evidentiary matter, in the 
utmost of good faith (126a), with regard to what records 
had been shown to plaintiffs’ counsel, and an apology by 
plaintiffs’ counsel, is the whole substance of what is com- 
plained about at 126a-127a. Plaintiffs’ counsel believed 
that there were daily progress reports which had not been 
made available to him (128a) and asked for them (see 
128a-139a). The trial court cleared the air with a care 
ful instruction to the jury with regard to the matter 
(122a-133a gy An isolated instance like this in a 12-day 
trial is preposterous and should be considered just for 
what it is. 


2) During cross examination of the defense witness, 
Dubois, it was revealed that an investigator for the de- 
fense attorneys had taped conversations with the witness 
(R1927-1929). Mr. Mdelman asked for the production of 
the recording. The court stated that he had asked trial 
counsel not to demand production in front of the jury. 
Counsel apologized. The court admonished counsel in 
front of the jury (R1929). In all events, the trial court 
then. in the absence of the jury, ordered defense counsel 
to bring in the tapes with the investigator (R1932). A 
motion for mistrial was denied and the trial court stated 
simply, as is obviously the case: 


“] don’t think this is of sueh prejudice that it 
will make a difference to the jury but T am think 
ing of doing it just to teach Mr. Edelman a lesson. 
It cost him money to prepare the case.” 


2) The trial court was far from concerned with only 
the conduet of Mr. Edelman: 


“The Court: You see, the jury is starting to 
snicker at the anties of both lawyers, and if you 
want to lanch yourself out of court, go right ahead 
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and do it” (145a; with reference to repetitious evi- 
dence, far from improper). 


Moreover, isolated comments by the trial court with 
reference to the way the case was being tried, not even 
in the presence of the jury (R2209-2211; 146a | grandstand 
play]; and references to prior experiences with counsel in 
other cases; 109a) hardly point to a new trial here. 


We must also point out that the trial court was 
thoroughly upset by defense counsel’s antics in many 
respects. Thus, the trial court squarely stated that, based 
on prior experiences with Mr. Edelman, he was the more 
upset; but, based on the matters in this case alone, the 
court might say everything it said to Mr. Ndelman to 
Mr. Sergi also (R2282). 


“The Court: Don’t for one minute think that | 
believe that Mr. Sergi is going to be the man with 
the white hat and that Mr. Edelman is going to be 
the villain here. | am going to watch them both” 


(R2283). 


The trial judge was at all times in control of the 
courtroom. There were, perhaps, minor instances of mis 
conduct. common to both sides. But under such condi- 
tions. the defendants themselves cannot chastise the plain- 
tiff’s counsel and thereby secure a new trial, see, e. 


IS 


Compagnie Nationale Air France v. Port of New York 
Authority, 2 Cir. 1970, 427 F. 2d 951. 


il. 


iy reversible error with regard to David Utegg depeosi- 
tions—Point II without merii. 


A.) David Utegg’s Deposition Testimony on Merits. 


David Utegg testified by deposition that on April 24, 
1972, he was driving on the Glen Wild Road; that he saw 
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Mr. Elliott's truck on that road prior to lunchtine (K89). 
He saw a inan—whom he later learned to be = -.. ,it—near 
the sewer catch basin on the right side of Glen Wild Road 
as he carried debris up to the dump that day. He de- 
scribed Elliott (R90-91). David Utegg, indeed, was haul- 
ing debris. He described the location of the Elliott truck 
(R92). He testified to the function of a pick-up truck, 
who was to follow the Maggiolo trucks in the event debris 
fell off (R93). He farther described the plaintiff—stand- 
ing at the side of the road holding a rake (R94). Utegg 
specifically repeated that prior to lunch he was carrying 
debris, and the other trucks that morning passed each 
other back and forth, to and from the dump (R123-124). 
As do the appellants, we also ask that the Dave Utegg 
deposition testimony be read in its entirety (R83-133). 
The witness stated squarely that indeed he had advised 
plaintiffs’ counsel of this version when he was inter 
viewed at counsel’s office (R129). 


B.) Self-serving Background Matter of Appellants In 
appropriate. 


We do not agree with the characterization of the single 
excerpt (brief, p. 22) of appellants where they state that 
Mr. Edelman simply led the witness into proper answers. 
This witness stated that he had always adhered to this 
version. We do not appreciate the suggestion that this 
witness was coerced into giving these answers for quid 
pro quo (brief, p. 23). The argument was made, and the 
jury found otherwise. We don’t appreciate this appel- 
late approach in the light of the defense witness conclave 
at the Patio Motel, where the defendants’ drivers agreed 
that they were never even on the Glen Wild Road on the 
day of the accident. This was the opening defense— 
despite defendants’ own business records to the contrary. 
Nor do we appreciate this in the light of the defense- 
driver witnesses contradiction of their own business rec- 
ords. 


Finaily, we reject the self-serving non-record state- 
ment on page 23 of the brief that defense “investigation” 
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reveals that Mr. David Utegg had told his brother that 
he had not told the truth at the first deposition. Where 
in this record is there ary indication that any investiga- 
tion indicated any such ching? No such proof was ever 
proffered or suggested on this record. We do not ap- 
preciate the statement by defense counsel that they were 
firmly convinced that the only way they could have ex- 
posed this “fraud” was to bring David Utegg into the 
eourtroom (brief, p. 28). % 


These defendants again depart from the evidentary 
record, and siate that they “were forewarned,” through 
investigative sources, “that when the trial day arrived, 
David Utege would be in a hospital and unavailable” 
(brief, pp. 23-24): that they prepared an affidavit setting 
forth these facts openly to Judge Mishler; and they con- 
tend that they did so as officers of the federal court with 
many years of practice before that court (brief, p. 24). 
We also are officers of the federal court with many years 
experience. We stand on our position the same as the 
defense counsel does and we do not like much of what the 
appellants are purporting to do. 


Their brief is less than eandid. As Judge Mishler 
pointed out to them on this record, it was impor sible for 
these defendants to know where David Utegg would be on 
the trial date, hecause he was in the hospital for surgery 
before defense counsel or anybody was even notified that 
the case would begin on the date that it dic. 


“The Court: Now, Mr. Sergi, that argument falls 
of its own weight. Because T am telling you that 
I didn’t know until yesterday that the criminal 
cases were going to plead out. T didn’t tell my girl 
to call you. Did yon get acl before yesterday to 
tell von to come in on Monuay? 

“Mr. Sergi: No, Your Honor. 

“The Court: Wasn’t it yesterday that you called 
to tell me that Jeffrey was pleading out? 

“The Clerk: Yes, sir. 
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“The Court: We were supposed to have a crim- 
inal trial on Monday. He couldn’t have known it. 
Maybe adding one and one up and getting three 
ee = (Sen): 

“The Court: Had nothing to do with setting it 
down. He didn’t go into the hospital because this 
case was set down for trial for Monday; that is 
clear. Oh sure, it was the investigator that sug 
gested that’s what he would do and he seemed to 
be—Mr. Sergi—elairvoyant. 

“The Court: That had nothing to do with it. 
Whatever else there is to your case, that has noth 
ing to do with it” (93a). 


The man entered the hospital for surgery. The tran 
script of the application indeed is reproduced in full in 
the appendix (86a). 


Nor was Judge Mishler’s ruling unclear. Language 
taken out of context is employed (brief, pp. 24-25) to 
make it appear as thoug’ the trial court made a confused 
ruling. The truth of the matter is that the trial court 
simply allowed counsel, together, to go to Seranton to 

| redepose the witness in the hospital; to determine whether 
the witness would change his testimony; and to lay a 
predicate for impeachment testimony—osiensibly given by 
the witness to a trained investigator, as the defendants 
represented (104a). He never dispensed with the need 
to establish a foundation for the use of the alleged David 
Utegg statement to an investigator that he wished to 
change his testimony (106a-107a). The trial court care 
fully pointed out that a foundation could be laid by con- 
fronting the witness with the alleged statements to the 
“trained investigator,” so that upon a trial to use the 
impeaching prior inconsistent statements. When read in 
context, there was no confusion at all (107a). 


Counsel then went to Pennsylvania and redeposed Mr. 
Utegg in the hospital. His second deposition was read 
into evidence at the trial (171a). It is said in appellants’ 
brief only, on page 26, that defendant’s investigator 
‘learned that David admitted his lies to his brother Har- 
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old, and Harold was brought into court to testify to 
David’s admission of lying” (brief, p. 26). We have seen 
no proffer or statement in the record which says any such 
thing. All that appears on this record was the trial 
court’s clear impression—which the defendants created— 
that the purported concession of David Utegg that he had 
told less than the truth on his deposition was made to a 
trained investigator (107a). There was no confusion and 
there was no error. 


C.) The Second Deposition. 


The deposition of David Utegg in Pennsylvania is re 
vealine [le reiterated, under oath, at the deposition 
taken at the hospital, that his prior deposition was true 
then and was true now. He stated that he did not wish 
to change anything (172a-178a: 174a). Any semblance of 
the alleged desire to change testimony simply was not 
forthcoming and the defendants fell flat on their face 
(177a-196a)."" 


———- 


“Utogg, on cross examination, specifically stated that indeed 
he had told plaintiff's counsel, on an original interview occasion, 
that he was driving a truck down Glen Wild Road with debris 
on the truck on the morning of the accident; and that this state- 
ment was made in th presence of his brother Harold (182a) 
The witness denied he ever told plaintiff’s counsel, Mr. 
Orseck, on the first occa that he had not been carrying lumber 
and debris on his truck on Glen Wild Road that morning (185a) 
The rest of the interview by plaintiff’s counsel were carefully 
covered. David Utegg. on the second deposition, denied he told 
his brother ix a telephone conversation after his original deposi- 
tion that it as not true that he had been driving a truck down 
Glen Wild Koad the morning of April 24, 1974 (19la). He also 
denied that he hold Harold, at the home of another brother after 
the first deposition, that he had not told the truth and that he 
would change his testimony (194a). There was no showing of 
any so-called ‘‘recantation’’ or desire to rec int; and no showing 
of any conceivable foundation of any statement to a trained in- 
vestigator; nor to this moment is there any proof or proffer or 
showing that this witness ever told anyone, much less Harold, 
that he had testified falsely, under oath, on his original deposi- 
tion—which was read at trial. 
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D.) Harold's Trial Tes‘imony—the Absence of Founda- 
tion. 


Defense counsel claims on appeal that on the trial he 
was about to have the brother, Harold Utegg, testify that 
David admitted to him that he had lied (brief, p. 27). 
There is no such indication in the record, by offer of 
proof or otherwise, that Harold would have testified to 
any such thing. Indeed, the only pertinent question 
asked of Harold Utegg was this: 


“Q. Did you ever have any conversation with 
your brother David Utegg after he gave that testi 
mony? A. Yes, Sir. 

“Q. What did he tell you about it? 


“Mr. Edelman: [ respectfully reject. 

“The Court: Objection sustained. I will sustain 
any questions that relate to any conversation that 
this witness had with his brother. It’s pure hear 
say. 

“Mr. Sergi: I don’t think we have to excuse the 
jury. Your Honor. I just want to bring this to 
your attention if | may (handing document te the 
Court). T ask whether T can ask those questions 
now. 


“The Court: No. That doesn’t change my mind 
at all. I didn’t buy trat ruling in anv way. he 
eliminated the need for a foundation. T explained 
that to yon on any number of situations” (209a).” 


Tn context, apparently a paper reflecting a prior ruling 
but we have no way of knowing what it was. (See Palmer v 
Hoffman, infra, 63 8S. Ct. 477 at 482.) 


2°On another oecasion, before this one, the question had been 
a ked whether the witness Harold had any conversations with his 
brother David; and the witness answered that he had called David 
on the phone the night after the New York deposition and asked 
him how everything went. The only other question was a simple 
inqucing ‘‘yes’’? An objection was sustained. The defendants 
do not even contend that there was any error with regard to the 
ruling which did not even involve a specific question 


hy 
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In this recocd, there is no proffer that the witness 
Harold at any time would have stated that his brother 
said that he lied on his depositicu; nor is there any indi- 
cation in any offer of proof that Harold would have said 
what it was that David supposedly prevaricated about. 
Certainly there is no showing that Harold would have 
testified as to such a statement by David during any spe- 
cific conversation with which David had been confronted 
on his second deposition. In its brief, defendants show 
only a general question, ,a ‘nether David “ever dis- 
cussed his testimony” (209u, 


Accordingly, the defendant: cannot claim error. Only 
on post-trial motioa arguments did they state that Harold 
would have said that David had lied in his deposition. 
What was it that David purportedly told Harold that he 
lied about, and where and when? There is no basis for 
the innuendos in the record and there is no offer of 
proof.” 


Finally, on top of all else, Harold Utegg and Dubois 
were carefully examined with regard to what took place 
in the office of plaintiffs’ counsel on the interviews of the 
witnesses, 


Harold Utegg did testify for the defeadants that David 
Utegg indeed told pleirtiffs’ counsel, in Harold’s presence 
(something denied by David) that David did not drive his 


“Qn the second deposition of David, questions were posed 
to him as to whether he had a conversation on the phone with 
Harold on the day of the first deposition and he was asked in 
the front yard, of either David’s or Harold’s house and he ad- 
mitted that there was such a conversation. But he denied that 
he stated that on those or any other occasions he wanted to change 
his testimony and recant. If this was a purported foundation for 
anything asked of Harold at trial, concerning prior incousistent 
statements, it fell far short. because at no time was any ques- 
tion even posed to Harold about what was said during a conver- 
sation on the lawn; and he never was asked a specific question 
about any such statement by David during the phone conversa- 
tion (191a; 194a; 209a). 
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truck down the Glen Wild Road on the morning of April 
24, 1972 (2093). There was no objection to this testi- 
mony and it was received in evidence. The direct clash 
and conflict between two brothers in this regard was 
on the record. 


I.) The Order Denying New Trial. 


In its order denying the motion for a new trial, the 
court below carefully pointed out that second deposition 
was allowed on the statement of defense counsel that 
David Utege had made statements “to defendant’s in- 
vestigator” indicating that he gave false testimony at the 
first deposition. The court stated (35a) that there was no 
suggestion at any time that it would be unnecessary to 
establish a proper foundation for the admission of prior 
statements made to an investigator, or anyone else, under 
the law established in U. S. v. Wright, 489 F. 9d 1181 
(D. C. Cir. 1973); Fortunato v. F. M. C., 464 F. 2d 962 
(2nd Cir, 1972); U. S. v. Hayutin, 398 F. 2d 944 (2nd Cir. 
1968) : MeCormick, Evidence, $37 (1972). 


Upon denying the motion for new trial, Judge Mishler 
wrote: 


“The court also notes that Harold Utegg did tes 
tify that David Utegg told plaintiffs’ counsel in 
Harold’s presence, that he did aot drive his truck 
down Glen Wild Road on the morning of April 24, 
1972 (R2693). Plaintiffs’ couns] made no objee 
tion to this testimony and it was admitted into evi- 
dence. Under such circumstances, it is difficult to 
see how Maggiolc was substantially prejudiced by 
the court’s refusal to admit David Utegg’s prior 
inconsistent statements. 


#=As Havyutin indicates, ste cs such as this indeed are 
prior inconsistent statements, boeause they are statemer‘. pur- 
portedly made prior to the reading of the deposition at trial. And 
of course absent proper foundation, they are pure unadulterated 
hearsay 
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“Accordingly, defendants ‘notion for new trial is 
in all respects denied ana it is so ordered” (37a). 


This ruling was not reversible error for many reasons. 


1) Assence Or Prorrer Orn Orrer Or Proor As TO 
Wuat Harotp Wovutp Have Sam Wirn Recarp To 
Any Speciric Conversation Fatat To Posrrion ON 
APPEAL. 


Rule 43(c) of the Federal Rules of Civil Procedure 
provides for offers of proof, to the end that a record of 
exeluded proof may be contained in the record on appeal. 
In this manner, reviewability of rulings excluding evi- 
dence is assured and prejudice, or lack of it, can be 
evaluated. An offer of proof is not mandatory. It is re- 
quired where the significance of the excluded evidence 1s 
not obvious or “where it is not clear what the testimony 
of the witness would have been or that he was even 
qualified to give any testimony at all.” Fortunato v. 
Ford Motor Co., 2 Cir. 1972, 464 F. 2d 962, 967. 


Here, no specific question was asked of Harold Utegg 
with regard to any specific conversation that he had had 
with David after the first deposition. No specifie ques- 
tion was posed with regard to either of two such conver- 
sations with which David had been confronted on his see- 
ond deposition. Absent any specific question to Harold, 
relating to a specific conversation and remark by David 
at a specific time and place, there could be no showing 
that Harold was even “qualified” to render an impeach- 
ine or conflicting statement—if indeed that was what he 
intended to do. No question reflects that Harold was 
even “qualified” to give an answer. Nor, on this reeord 
is it demonstrated what the testimony of the witness 

‘With regard to prior inconsistent statements or statements 
made to anybody else, an offer of a continuance for a third depo- 
sition was made to defense counsel so that a proper foundation 
for any prior statements could be obtained. This was refused 


(37a). 
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would have heen. There is no wav to determine that 
Harold would have said his brother prevaricated under 
oath, in any specific material respect or respects, OF, 
indeed, in any innocuous respects. Appellants’ self-serv- 
ing statements show no such assurance. To the contrary, 
it was represented to the trial court that prior incon- 
sistent statements had been made to trained investigator. 
The claims, on post-trial motions, as to what Harold 
would have said, come too late with too little. 


Fortunato vt. Ford Motor Co., supra, 464 KF. 2d 962, 
governs here. In that case, various rulings were made 
by this court, directly applicable here. The language of 
the court speaks for itself: 


[7-0] The main purposes for this rule are to 
permit the trial judge to reevaluate his decision 
in ight of the actual evidence to be offered, ef., 
McCormick, Evidence, $51, at 113-14 (1954), and 
to permit the reviewing court to determine if the 
exclusion affected the substantial rights of the 
party offering it. Fed. R. Civ. Proce. 61. An ap- 
pellate court will not reverse on the mere possi- 
bility that the exclusion was harmful, Palmer v. 
Hoffman, 318 U. S. 109, 116, 63 S. Ct. 477, 87 
L.. Ed. 645 (1943); Boulter rv. Chesapeake & O. R. 
Co.. 442 F. 2d 335, 336 (6 Cir. 1971); Sorrels v. 
Alexander, 79 U. S. App. D. C. 112, 142 F. 2d 769, 
770 (1944), nor will it permit a party to allege on 
appeal what it failed to claim to the trial court. 
To do so would allow a party to obtain a new trial 
simply on its claim that it would have proven a 
certain fact or facts had it been given a chance. 


Gloyd, who was employed in the Safety Office of 
the Chief of Engineers of the United States Army, 
was asked, “Vo you know how many of the Ford 
line the Army buys a year?” Objection to the 
question was sustained. Counsel for Ford did not 
explain to the trial court what the purpose of the 
question was or what line of inquiry he was seek- 
ing to pursue, nor did he ever make an offer of 
proof. 
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Fortunato contains a further ruling directly applicable 
here. At 4€4 F. 2d 968-969, this court showed the need 
for a proffer in a situation such as iis one ana eld as 
follows: 


Finally, Ford claims error in the e+clusion of 
testimony designed to impeach Comparato by show 
ing a prior inconsistent statement 


[15] During Ford’s cross examination of Com 
parato, the latter acknowledged that ie "-d spoken 
to a man on the telephone who iniz ive been 
Hfuches; however, Comparato claimed  .at he told 
the person on the telephone that he would not an- 
swer any questions concerning the aecident. Al- 
though it is the rule that a prior inconsistent state- 
ment cannot be used to discredit a witness unless 
he has first been asked whether or not he made 
uch a statement, United States v. Hayutin, 398 ! 
I. 9d 944, 953 (2 Cir.), cert. denied 393 U. S. 961, 
89S. Ct. 400, 21 L. Ed. 2d 374 (1968), Comparato | 


was never asked. 


116, 17] The court cannot accept Ford's self- 
erving statement «.. rts brief on appe al of what the 
alleged inconsistent statement was, The purpose of 
the line of inquiry and an offer of proof must he 
made at the trial where the witness } available 
ond the trial court is ina position to reconsider tts 
decision (464 F. 2d 968-9). (Itahies supplied. ) 


Here. as ir." .unato, the defense asks us to aecept 
self-serving rer.csentations of what alleged inconsistent 
statements wo» cave been. But, fatally, there was no 
showing in the general question presented to Harold at 
trial (brief, p. 27; 209a) that he was qualified to answer 
it. There was no showing that he was testifying about 
a specific conversation with which David had been con- 
fronted. The question simply concerned “any conversa- 
tion” with David “ever” about his testimony and what 
David allegedly told him about his testimony (209a). 
Hayutin, supra, requires a direct specific confrontation 
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with the witness sought to be impeached; and upon his 
denial of the specifie conversation at this specific time 
and place, he may be impeached by independent evidence 
of a prior inconsistent statement i that conversation. 
No such question was posed here aad there is no indi 
catior at all as to what the answer would have been or 
that Harold was even “qualified,” "ortunato, supra, to 
answer it. Nor was there any indir a at all that Harold 
would have said that David conceded that he lied at all, 


much less as to any specific item on his deposition. 


Ai the time Harold was being questioned, defense coun 
sel handed a piece of paper to the trial court and the 
trial court ruled that the paper did not change its mind; 
and that it in no way aad eliminated the need for a 
foundation as it had explained on “any number” of situa- 
tions (209a). The document was never even marked for 
identification, nor were its contents ever proffered.** The 
only other hint of a question to Harold was a non-ques- 
tion (208a). Harold said he had the phone conversation 
with David and asked how everything went at the deposi- 
tion. The next question objected to was “Yes?” The 
objection to this was sustained; properly so. No hint 
of a proffer was made and nothing even suggests what 
Harold would have said in response to the non-questicn. 
Appellants do not even raise the matter in their brief.” 


“Because of the trial court’s remarks the paper appeared 


simply to reflect a prior ruling. 


We resent. but do not controvert the seriousness of the de 
fendant’s claim. They have remedies available to them if they 
can establish a fraud on the court. Sce Federal Rule of Civil 
Procedure, Rule 60 (b). Then a full testimonia! hearing on the 
ma‘ter might be had. But the place to try out a claim of fraud 
is not in the appellate court on a record which fails to substan- 
fhate it 
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Controlling here is the United States Supreme Court 
decision in Palmer v. Hoffman, 318 U. S. 109, 63 Sup. 
Ct. 477. The case is on virtual all fours with this one: 


One of respondent’s witnesses testified on eross 
examination that he had given a signed statement 
to one ot respondent's lawvers. Counsel for peti 
tioners asked to see it. The court ruled that if 
he called for and inspected the document, the door 
would be opened for respondent to offer the state 
ment in evidence, in which case the court would 
admit it. See Edison Electric Light Co. v. United 
States Electric Lighting Co., C.C., 45 F. 55, 99. 


’ { ] 7 } 
Counsel for petitioners declined to nspect the 


———— eee 


statement and took an exception. Petitioners con 

tend that that ruling was reversible error in light 

of Rule 26h) and Rule 34 of the Rules of Civil 
Procedure, 28 U.S.C.A. following section 725¢e. We 

do not reach that question,  Sinee the document 
was not marked for rentification and is nota part ; 

} the record, ie lo not lenou what ‘s content 

me, It is therefore impossible as stated by the 
urt beiow, to determine whether the statement 

contained remarks which might SCT UE to mypeuch 

ithe witness. Accordinaly, we cannot say that the 

ruling was pies dicial even if we assume tt was 

erroneous. Mere “technical errors” whieh do not 

“affect the substantial rights of the parties” are 

not sufficient to set aside a jury verdict In an ap- 

pellate court. 40 Stat. TISI, 2S U.S.C. §391, 28 

U.S.C.A. 6391. He who sceks to have a judgment 

et aside because of an erroneous ruling carrves 

the burden of show'ng that prejudice resulted. 

That burden has not been maintarned by pett- 


T 
| 


fromers, 


Hiers, as in Palmer. it is impossible to say that any 
ruling was prejudicial even i) we conjecturally assume 
error. We cannot determine what Harold’s answers 
would have been; or whether they related to anything 
with which David was confronted. 
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On this basis alone, the judgment should be aifirmed. 
It would he manifestly unfair to predicate reversal here 
upon mere self-serving statements. This record indi- 
cates that David and Harold disagreed as to what was 
told to counsel with regard to David’s presence on Glen 
Wild Road on the morning of the accident—simply a 
conflict, fully and adequately otherwise developed on the 
record, which the jury clearly resolved in favor of the 
plaintiffs. 


2.) As Triat. Courr Hrip, Even Ir Harotp Wovrp 
Have Tesriviep THat Davin Sat He Was Not TEtuinc 
THe Trutu. THis Coutp Nor Cuance Resucr Herr. TH! 
BrotHers DisacREED On Everyrainc; Haronp ALREADY 
Hap Trestiviep Treat Davin Sar Taat He Hap Not Bren 
Owx Gitex Wrep Roan On THat Morninc. 


The testimony of Harold and David was in direct 

conflict. Warold, like the other drivers was compelled 

: to admit that defendants’ trucks traversed the Glen Wild 
Road on April 24, 1972. The trip cards demonstrated 

this beyond any question. As the trial court pointed 


out in denying post-trial motions: 


“The court aso notes tnat Harold Utegg did 
testify that David Utegg told plaintiffs counsel 
in Harold’s presence that he did not drive the 
truck down Glen Wild Road on the morning of 
April 24. 1972 (TR at 2093): Plaintiff's counsel 
made no objeetion to this testimony and it was 
admitted in evidence. Under sueh circumstances, 
it is difficult to see how Maggiolo was substantially 
prejudiced by the courts refusal te admit David 
Utegg’s prior inconsistent statements.” 


The exclusion, thus, was indeed harmless (Rule 61), 
even if we assume, somehow, that Harold would have 
said that David admitted that he was not telling the 
truth on deposition. David already had been shown to 


be in coprflict with the defense witness drivers. Even 
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if Harold would have testified contrary to David’s as- 
sertions—that David admitted that he was not telling 
the truth—this would merely be a further cumulative 
conflict between them. As the trial court here held, 
exclusion of evidence which in essence is cumulative, 1s 
not reversible error. Draddy v. Weston Trauling Co., 
» Cir. 1965, 344 F. 2d 945; Smith v. Bear, 2 Cir. 1956, 
oo7 29d 79, And exelusion of evidence, which obviously 
would not change the results of the case, 1s not harmful 
error, even if the exclusion were erroneous, which it 
wasn't: D’ Agostino Excavators Ine. v. Heyward-Robin 
son Co., 2 Cir. 1970, 430 I". 2d 1077, cert. denied, 400 U.S. 
1021, 91 Sup. Ct. 582 


%) Tran Courr Correctty Retep On Assenci Or 


" 
ft OUNDATION 


Again, we simply point out that the defendants repre 
sented io the court that statements to defendants’ investi 
gator by David indicated that David gave false testimony 
at the first deposition. The second dep sition was sched 
uled. as the triai court held, on the strength of such repre 
sentation. Thus, the trial court, much less counsel, had 
no way of knowing that Harold ostensibly was prepared 
to testify if indeed he was, ¥ hich has not been shown to 
this date, that David had made these representations to 
Harold. At least a proffer should have been made. 
Certainly, the general questions posed to Harold contd 
have resulted in a “potpourri” of information of which 
eould well have been inadmissible. It was incumbent 
upon the defendants to ask specifies; and to proffer any 
document or testimony to show that Harold would have 
said something relevant—see, ©¢.£., Trade Development 
Bank v. Continental Insurance Co., 2 Cir. 1972, 459 I. 2d 
25 And this should have been on trinl, not afterwards 
in the Second Circuit. 


The trial court held squarely that no foundation had 
heen laid for the testimony which Harold was about to 


——— nnn re 
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give—which the defense seemed to indicate was war- 
ranted by the document never marked for identification 
previously referred to (footnote 24, supra). We can 
only assume that no foundation, under the “Hayutin” 
doctrine, had been laid on the second deposition for what 
ever it was the defendants desired to show. Notwith- 
standing this, the trial court was willing to let the de- 
fendant go back and take a further deposition to lay the 
foundation for the particular conversation. But the 
defendant turned down the opportunity. According to 
the trial court: “The offer was refused, and Maggiolo, 


in effect, waived his right to use that ground for a new 


hw a> 


trial as well (ora). 


We would point out that further representations of the 
defendants in their pursuit of this argument are out of 
context and not fairly stated. While the court. stated 
that: 


“] painted myself into a eerner on that” (148a) 


it indeed was not talking about the admissibility of state 
ments without a foundation. The remark concerned 
whether plaintiff's counsel had stipuiated as to how the 
defense could handle the absence of David Utegg at the 


trial, and whether unfavorable comment on the witnesses’ 


absence from the trial eould be made (108 


Il. 


No error with regard to isolated limited presence of 
children in courtroom—children were removed at trial 
court’s own insistence and no motion for mistrial made; 
nor was matter raised in post-trial motions. 


In Point JE, the appellants, striving to find reversible 
error when none exists, next point to the limited isolated 
presence of the plaintiffs’ chidren in the courtroom during 
summation and charge, the only time during the three-week 
trial no children were there. 
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There was never a motion for a curative instruction; 


there was no motion addressed to the matter at any time 
by defense counsel, not even in the post trial motion for 
a new trial (26a-34a). The only other mention of the mat- 


the record is during defendants’ final argument, 


the eomplaining defendants-appellants themselves 
I 


it 


made much ado about the children (2351-2). The trial 


court was never presented with any matter for ruling; 


and there could not possibly be any reversible error in 
tis regard. Compare Tropea v. Shell Oil Co., 2 Cir. 1962, 


wii 6 


57 (several references to dependent children in 


arcument: no objection; no reversible error shown: matter 


ficiently prejudicial). 


iV 


No abuse of discretion for failure of trial court to 
declare a mistrial in the interest of justice. Point IV 
without merit. 


Federal Rul 


le of Civil Procedure 61 states: 


“No error in either the admission or the exclusion 

f or no error or defect in any ruling or order 
are in any thing done or omitted by the Court or 
by any of the parties is ground for granting a new 
trial or for setting aside a verdict or for vacating, 
modifying or otherwise disturbing a judgment or 
order unless refusal to take such action appears to 
the Court inconsistent with substantial justice. The 
Court at every stage of the proceeding must disre 
gard any error or defect in the proceeding which 
does not affect the substance or rights of the par 
ties.” 


The appellants urge in Point IV that somehow Rule 61 


mandates a new trial. They simply allude to two cases 

the only two they cite in their brief. The first, Com- 
mercial Credit Corp. v. Un-ted States, 175 F. 2d 905, 908, 
holds that a judgment will not be reversed if there is an ex- 
clusion of evidence not prejudicial to substantial rights 
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of a party. If that rule applies here at all, it requires 
affirmance—not reversal: because any error in exclusion, 
if any there were, which there weren't, was totally harm 


less here. 


And, of course, Thurber Corp. v. Fairchild’s Motor 
Corp., 269 F. 2d 841, 844, holds that erroneous exclusion 
of evidence which is essential to a case, may amount to 
prejudicial error. We do not disagree. 


We further agree that the record here must be viewed 


in its entiret’. So viewed, the case overwhelmingly demon 
strates liability. We disagree that the plaintiffs’ case was 
presented by trial counsel in a matter not to be con- 
doned. We would state that the defense was, and on this 
appeal is, presented in a manner not to be eondoned; 
that the documents, records, independent eyewitness testi 
mony, and the medical histories demonstrate clear lability, 
as found by the jury—not fgbrication. The defense would 
have it, that the “whole platoon is out of step”; that the 
independent eve witness did not tell the truth; that plain- 
tiff did not tell the truth: that the medical histories en- 
tered and made on the day of the accident—long prior to 
presence of any lawyers-—were planted by lawyers; that 
the plainitffs’ version was a fabrication, even though a 
key defense witness maintained a notebook, in which he 
made an entry in his own handwriting, showing that the 
plaintiffs from the outset claimed that the plank fell from 
one of defendants’ trucks. 


The “branch” theory is absurd in the extreme; so also 
was the contention—made at the outset—that the defend- 
ants’ trucks were not on the Glen Wild Road that day 
at all. <A reputable, independent witness and public of- 
ficial stated unequivocally that the demolition work was 
continuing apace during the morning. The business ree- 
ords show massive movements of debris during the day 
of the accident; and the trips, on a simple mathematical 
basis, had to be made throughout the day including the 
morning. The only way that the debris could be carried 
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to the dump was of course on Glen Wild Road. The jury 


illy resolved the matter. 


The trial court, in the always peculiarly sensitive posi- 


tion to assess what transpired, found that there was no 


basis here for a new trial or a mistrial. There was nothing 
vital precluded in the defendant's version anyway; they 
never showed in any event what the proof would have 


‘ 


heen. which thev claimed was so vital to their case And 
even if the proof were as they represent now, oF as they 
represented a +t. still, it would be substan 
tially cuinulative to what they presented at trial in its 


major aspects anyhow. The travesty here would be to 
reverse this ease—so thoroughly, completely and vigor 
ou ly tried. Qn cons ration of the entire record, we 


respectfully believe that the court will affirm the trial 


ecourt’s carefully considered denials of post trial relief. 


The judement below should be affirmed in every Tre- 


spect. 


Dated: Liberty, New York, 
April 14, 1975 


Respectfull 


we GERALD ORSECK, 
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